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Supplementary Written Evidence to the Equalities and Human Rights Committee 
 

Stage 1 Consideration of the United Nations Convention on the Rights of the Child (Incorporation) 
(Scotland) Bill 

 
The enforcement powers in the Bill in relation to legislation which is held to be incompatible with the 
provisions of the UNCRC (and where the incompatibility cannot be removed through interpretation) 
represent a half-way house between the model of rights enforcement contained in the Scotland Act 
1998 and that contained in the Human Rights Act 1998.  Incompatible legislation which is passed prior 
to the coming into force of the UNCRC Bill is subject to a strike down declarator under s20 (on the 
Scotland Act model); incompatible legislation passed after the Bill comes into force is subject to an 
incompatibility declarator under s21 (on the Human Rights Act model).  The policy memorandum 
makes clear that the Scottish Ministers would have preferred to allow strike down of any incompatible 
legislation, whenever passed, but considered that this would be outwith the competence of the 
Parliament.   
 
The Validity of Future Strike Down Powers 
 
As I understand it, the concern is that allowing strike down of future legislation would be outwith 
competence because it would amount to a modification of the legislative powers conferred on the 
Parliament by s28(1) of the Scotland Act 1998, which is a protected enactment under s29(2)(c) and 
Schedule 4 to that Act.  The argument seems to proceed by analogy from the decision in the Scottish 
Continuity Bill Reference [2018] UKSC 64, in which the Supreme Court held that s17 of the Scottish 
Continuity Bill was outwith competence because it placed a condition on the future exercise of 
delegated legislative powers conferred on UK ministers by UK legislation (that they required the 
consent of the Scottish Ministers).  The court held that this amounted to a modification of s28(7) of 
the Scotland Act, which sought to preserve the unlimited powers of the UK Parliament to legislate for 
Scotland.  By analogy, a future strike down power – which would have the effect of adding a further 
constraint on the legislative competence of the Scottish Parliament – would amount to placing an 
additional condition on (and therefore modifying) s28(1), which reads “Subject to section 29, the 
Parliament may make laws, to be known as Acts of the Scottish Parliament.” 
 
This is a novel issue, which has not yet been determined by a court.  In principle, the provision in 
question in the Continuity Bill Reference could be distinguished from a provision creating a future strike 
down power, in that the former attempted to condition the exercise of the UK Parliament’s legislative 
powers, whereas the latter would seek to condition the exercise of the Scottish Parliament’s own 
powers.  It is at least arguable that, whereas the former is inconsistent with the intention of the 
Scotland Act 1998, the latter is not.  In principle, a plenary legislative power such as that enjoyed by 
the Scottish Parliament includes the power to decide whether, as well as how to legislate.  More 
generally, the purpose of protecting the provisions governing the Parliament’s legislative competence 
against modification might be thought to be to prevent the Parliament from seeking to weaken the 
competence constraints so as to expand its legislative competence; not to prevent it from creating 
additional competence constraints which have the effect of narrowing its legislative competence. 
 
Moreover, the extent of the Scottish Parliament’s legislative powers is not exclusively governed by the 
Scotland Act.  In AXA General Insurance v Lord Advocate [2011] UKSC 46, the Supreme Court held that 
it was also for the courts to determine the extent and limits of the Parliament’s powers as a matter of 
common law.  Thus, the court held that, as a species of primary legislation, Acts of the Scottish 
Parliament are not subject to challenge on the grounds that would normally be available to challenge 
delegated legislation.  The Scottish Parliament may thus, for example, legislate retrospectively, it may 
create delegated legislative powers, including Henry VII powers, and so on.  On the other hand, it may 
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not legislate contrary to the Rule of Law, because that is something that only a sovereign parliament 
can do, which the Scottish Parliament is not.   
 
Accordingly, even if it were to be concluded that the creation of a future strike down power would not 
be inconsistent with the Scotland Act, the question would arise at common law whether a parliament 
with primary, but not sovereign, legislative powers is able to legislate in such a way as to bind its 
successors.  Again, there is no direct authority on this point in the UK context.  The UK Parliament is 
not able to bind its successors, but that is usually taken to be a consequence of the doctrine of 
Parliamentary sovereignty, which is understood to be continuing (ie every Parliament enjoys the same 
sovereign powers as its predecessors).  This means that legislation which purports to bind a future 
Parliament is valid, but ineffective: it can be amended, repealed or simply ignored by a later 
Parliament, and the courts are bound to give effect to the later legislation.   
 
By contrast, some other commonwealth legislatures are able to bind their successors as to the manner 
and form of future legislation.  This means that they can require that particular words be used, or a 
particular procedure employed, in order to override earlier legislation, giving it a degree of 
entrenchment.  Nevertheless, they too cannot entrench legislation completely, such that there is no 
possibility of a future legislature departing from it.  The justification is ultimately a democratic one – 
that later generations should not be absolutely bound by the value choices of earlier generations. 
 
There is, therefore, at the very least, room for doubt as to whether the Scottish Parliament could 
legislate to create a future strike down power, although whether such legislation would be invalid 
because it breaches the competence constraints in the Scotland Act, or merely ineffective because it 
could be overridden by future legislation (perhaps subject to legislating in a particular manner or form), 
is a matter for debate.  
 
Strike Down Declarators for Past Legislation 
 
This is (to my knowledge), the first time that a devolved legislature has sought to create a strike down 
power for past legislation.  The power is also notable for the fact that it encompasses not only 
incompatible Acts of the Scottish Parliament, but also Acts of the UK Parliament, so long as these are 
within devolved competence.  Nevertheless, despite its novelty, in my view, such a power does not 
create any of the competence concerns that would attach to a future strike down power.  It is clearly 
within the competence of the Parliament to repeal or amend its own previous legislation as well as to 
amend or repeal Acts of the UK Parliament on matters within devolved competence.  By extension, a 
judicial strike down power for incompatible legislation may be understood simply as an indirect or 
delegated method of repeal or amendment.   
 
The strike down power is not unlimited.  For one thing, it operates prospectively only (s20(4)), and 
therefore has no effect on settled rights and obligations.  Secondly, the effect of a strike down can be 
suspended to allow the incompatibility to be remedied (s20(5)), thus allowing any impact on third 
parties to be taken into account.  Thirdly, only the higher courts have the power to issue a strike down 
declarator (s20(13)).  Fourthly, under s22, notification must be given to both the Lord Advocate and 
the Children and Young Person’s Commissioner (who may then intervene in the proceedings) 
whenever a court is considering whether to issue either a strike down or an incompatibility declarator.  
In my view, all these conditions are appropriate.  
 
As for the distinction that the Bill draws between past and future legislation, there will be people who 
disapprove of strike down powers in any circumstances; and equally those who think that a declarator 
of incompatibility for future legislation is too weak.  Nevertheless, I think the distinction can be 
defended.  When enacting legislation after the Bill comes into force, the issue of compatibility with the 
UNCRC will have had to have been expressly considered, and any potential incompatibility drawn to 



3 

 

the attention of the Parliament.  If the Parliament chooses to pass a Bill knowing that there is a 
compatibility problem, it is at least arguable that its democratic choice should be respected.  By 
contrast, there has been no such process in relation to past legislation and therefore no reason to 
assume that any breaches of the UNCRC were deliberate.  It will nevertheless be open the Parliament 
to re-enact legislation subject to a strike down declarator should it choose to do so, and again, in full 
knowledge of the compatibility problem that has been identified.   
 
Further, the distinction between past legislation which is subject to a strike down declarator and future 
legislation subject to an incompatibility declarator may not be as significant in practice as it might 
seem.  For one thing, much will depend on how expansively the court exercises its interpretive power 
under s19.  Under the Human Rights Act, most potential problems of compatibility with Convention 
rights are resolved through interpretation and relatively few declarations of incompatibility have 
therefore had to be issued (42 since 2 October2000, as at the end of July 2019).1  Whether the courts 
will be as confident in interpreting legislation so as to secure compatibility with the UNCRC remains to 
be seen. 
 
Secondly, how the Scottish Government and Scottish Parliament respond to incompatibility declarators 
will also be important.  Again, under the Human Rights Act there is a very good record of remedying 
incompatibilities with Convention Rights.  To date, the only outright refusal to amend legislation 
subject to a declaration of incompatibility has been in relation to prisoners’ voting rights (and even 
then there was eventually some minor remedial action), albeit there has been some foot dragging in 
other cases.   
 
Compatibility Statements 
 
The compatibility statements provision (s18) is in some respects stronger than equivalent provisions 
under the Human Rights Act and Scotland Act.  First, it extends to secondary as well as primary 
legislation.  This is, in my view, a welcome extension, given the extent and importance of the use of 
secondary legislation compared with primary legislation.  Secondly, under s14, the Scottish Ministers 
must prepare and publish a Child Rights and Wellbeing Impact Assessment in respect of proposed 
primary and secondary legislation.  This should allow for more reasoned discussion of any potential 
compatibility issues than is typically found for human rights compatibility or competence statements, 
which usually contain a bare conclusion as to compatibility/competence, and it should therefore aid 
the Parliament in assessing for itself whether legislative proposals are compatible with the UNCRC.   
 
However, s18 as currently drafted places an obligation to make a compatibility statement only on the 
Scottish Ministers.  There is no equivalent obligation on either MSPs or Committees when introducing 
Bills into the Parliament.  This mirrors the provision under s19 of the Human Rights Act, but it differs 
from s31(1) of the Scotland Act, which requires “a person in charge of a Bill” to make a competence 
statement.  I see no reason why there should not be an equivalent duty in this Bill.  
 
Remedial Orders 
 
The duty in s23 on the Scottish Ministers to report within six months of a court issuing a strike down 
or incompatibility declarator on what steps (if any) they intend to take in response is both novel and 
welcome.  Currently, the UK Government reports on an annual basis to the Joint Committee on Human 
Rights on its response to human rights judgements.  This is a non-statutory report, although it does 
cover responses to human rights cases generally (including decisions of the European Court of Human 
Rights), and not merely to declarations of incompatibility.  As far as I am aware, there is no equivalent 

                                            
1 Ministry of Justice, Responding to Human Rights Judgments: Report to the Joint Committee on Human Rights 
on the Government’s Response to Human Rights Judgments 2018-19, CP 182, October 2019, Appendix A. 
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reporting by the Scottish Ministers in relation to human rights cases or competence issues arising 
under the Scotland Act.  
 
I imagine that the Parliament will want to make its own arrangements for scrutiny of such reports by 
this or another appropriate committee.  
 
Aileen McHarg 
23 November 2020 


